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(cfi") #I< i€IT/ File No. GAPPL/COM/STP/2417/2022-APPEAL/J~:, 2- '3 6
r{ha s?gr ien# R4ai4 l

('©') Order-In-Appeal No. and Date
AHM-EXCUS-003-APP-144/2022-23 and 10.03.2023

('l'f)
aRa fur +7z I #fr 3fer&gr qr, ea (er~ta)
Passed By Shri Akhilesh Kumar, Commissioner (Appeals)

sta Rt f2aia
('cf) Date of issue

20.03.2023

Arising out of Order-In-Original No. 15/AC/DEM/MEH/ST/Yash Corporation/2022-23 dated

(s) 19.05.2022 passed by the Assistant Commissioner, CGST, Division-Mehsana,

Gandhinagar Commissionerate

~ 97 0cfidI cfiT rfl1=f 3ITT 'Cf'dT / M/s Yash Corporation, B-2, Balkrishna Shopping Centre,

('9) Name and Address of the ST Workshop Road, Mehsana Industrial Estate,
Appellant Mehsana, Gujarat-384002

#l? rf zsf-s?grrig st+ra mar ? it azsrmgr ah 7a zrnRefaft aag Tq 'f!'!'i\11

sf@rattRtft srrar grtwrer@a#mar3, stf bk am?s a fasgtaarzl
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

sramlmtiaur maa:
Revision application to Government of India:

(1) a{tr sgraa gt«a zf@2fr, 1994 ft nr saaft aarr mgtiapat arr Rt
3q-tr k rzr rpm a siasfaterr sea 3fl Ra, rdal, f@a iarazu, sia fer,
tuft if, s#fa tr +aa, i«atf, &fa«ft: 110001 #t fl s1Rt atfgz:

A revision application lies to the Under Secretary , to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(cfi) 'lfR lfr0' cITT' zR aasa fl z(Ratr 'ff fa#ft usrrqr #tar 'l!T fcIB1"
nssr aasst srazzntf, zn ffusrr at suetRaz az f@aft #tar
t fa#Rtssrn ,c ir if lIB1 74fan htu g&gr 1

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
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of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

('©') sa h arz fat zag znr var i faff@amr atr # fa f.-l 1--11 ° 1 if~~~ 'l=ITT1 "Cf(

area gr«a h Raza ma it tahagftu nr rear faff@a 2
In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(+1) zuf? gen#rmar fc f@r mahats (qrTpl c!?r) fa4faarmarma gt
In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.

(s) sift «cqtaa ft sgraa gt# hmarfu its4€ta#fezmt Rt&zit smrr st <er
mu "Q;cf far a a(Rm srgre, 3fl a '[Rl" "CfTft:r cf\" ~ "Cf( m crR if ITT m~ (;t 2) 1998

mu 109 rt fgfg mgz
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Ac-c or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) errsgraa gen (sf)a) Rural, 2001 fur 9 h zia«fa Rf@e qua ier su-8 if err
fat , )fa star h uf m2gr 3fa fetafl +Raga-s?gr rd zfsr Rt tat
4fail rr 5faaa far star afeu srk# rr atar s m er gfhf a siafa nr 35-z

Raffa Rt # grar+ h rq#rr €tr-6arr fr #ft sf z1ft afet
The above application shall be made in duplicate in Form No. EA-8 as specified

under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rf@sr znaa h# rzr szi iarrza v4 Ta sr ar 3rta gtat s? 200/- #rrgar fst
~ 3TR~ 1-i &t ti <cfil--1 "Q;cfim 'ff~~ cTT l 000 / . ft #laz{atflsrql

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.

flr gt«a, haka sqra gaqi ar# r4la +ntarf@arkufsf:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) €ta 3rraa gra rf@Rau, 1944 ftar 35-ft/35-z # siaiia:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) smaRfa qRb aarg gar h rarar Rt zfla, zfr a mafar ga, ht
'3qra teem viat#fa +ratf@law (Ree) uf@um 2fl ff#, <$1 l:l_l--1 ¢ I cit I c. if 2nd 'l=ITT1Y ,

aat] sat , raar,fear, zqarara-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentione~ above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
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Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty'/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour,pf Asstt. Registar, of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) ftzs&gr h a&r sregii mr rr#gr ztr ?trt gr tar fr Rtr mar @ratsja
±rfan sr Re zr as hzta au sf f far 4t atfaa fr zrnRafa sf@«ta
rarer#wr #tva sfta zn a#hral cITT" 1J,cP~ fclim \JflclT ti

In case of the order covers 'a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) ·arras grca zaf@2fr 1970 z tiff@ea Rt s4gt -1 k siafa f.:rmfta' fel,-o;~~
aaa Trr?gr zrenf@tfaff tf@rat h sr2gr r@aft ua 7Ras s 6.50 mar 1(17

g«ea f@a «rr 2taraf@1

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall 8: court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) z st if@ tat Rt Rirot# ar fit Rt st sft zt ztaff« farmar z st la
gr«ea,htsgrarr grca vieat zrflfla +ntrf@raw (4raffaf@) far, 1982 it~t1

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fir gre4, ht 3grar gen tva haraz4tr +naf@law (fez) v@ 1ft s4ht ahtr
mist (Demand) vi is (Penalty) cfiT 10%f sr #atsf7at?l zrif, sf@raa g4 war

10~~ti (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
tr sear gr«a sitara a# siafa, gRa @trwar Rt l=frT (Duty Demanded) I

(1) is (Section) 1 1Daza fafRa afar;
(2) fr +ra2z#fez ftufu"lf;
(3) ra #Re fat afr 6 azreruf

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) z star a 1fa srf uf@raw #rr szi grcer srzrar gr#z au fat@a gt att flu nu
grc4h 10% ratr st sazt haave fcl ct IRa gt aa ave410% gnatftsatrat?

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute."
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4
F.No. : GAPPL/COM/STP/2417/2022.

3r0frzr3a?r / ORDER-IN-APPEAL

This order arises out of an appeal filed by M/s.Yash Corporation, 2/B,

Balkrishna Shopping Centre, Opp. S.T. Workshop, Mehsana-384002 (hereinafter

referred . to as the "appellant") against the Order-in-Original

No.15/AC/DEM/Meh/STNash Corporation/2022-23dated 19/05/2022 (hereinafter

referred to as the "impugned order") passed by the Assistant Commissioner,

CGST, Mehsana Division, Gandhinagar Commissionerate, (hereinafter referred to

as the "adjudicating authority").

2. The facts of the case, in brief, are that the appellant is engaged in providing

services of installation of electrical/light equipments like high mast lighting pole,

D.G.Sets, laying cables etc. against work orders received from their various clients

and are holding Service Tax Registration No.AGWPP5734AST001 under the

category of "Maintenance or Repair Service". However, the Department

considered that the activities carried out by the appellant actually merits

classification under the category of "Works Contract Service" as per erstwhile

Section 65 (105) (zzzza) of the Finance Act, 1994 and are taxable in terms of

Section 66B of the Finance Act, 1994 (FA,1994). Accordingly, two Show Cause

Notices (in short "SCN") were issued to the appellant for non payment of Service

Tax on 'Works Contract Service' as detailed below:
Sr.No. SCN File No. & Date Issued by Period covered Amount of

vide SCN Service Tax
demanded
(in Rs.)

1 V.ST/15-81/OFF/OA/2012; Commissioner, Central F.Y.2007-08 to 56,20,552/
dated 19.10.2012 Excise, Ahmedabad-III F.Y.2011-12

2 V.ST/l lA-34/Yash/17-18; Asstt.Commissioner, F.Y.2012-13 to 32,05,501/
dated 28.03.2018 CGST Div.Mehsana, F.Y.2016-17

Gandhinagar

2.1 In order to quantify the demand for the subsequent period F.Y. 2017-18

(upto Jun-2017), letters were issued to the appellant calling for the details of value

of Sales and Service Tax payable/paid during the said period. The appellant vide

their letter dated 20.11.2020 provided copies of Balance Sheet, Profit and Loss

Account, ST-3 Return, Income received from clients, Income Tax Returns and,,,

Form 26AS and EA-2000 Audit Report. As the appellants did not provide copies
(

of any contracts/work order, the amount shown in books of accounts/profit and loss

Page 4 of 12
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F.No.: GAPPL/COM/STP/2417/2022.

account was considered as taxable value for calculation of their service tax liability

for the relevant period and th'same was calculated as per table below: ·

Details Amount (in Rs.)
Taxable income as per books ofaccounts 38,41,422/
Service Tax liability (@ 15%) 5,76,213/
Service Tax paid as per ST-3 Returns 4,48,456/
Differential Service Tax to be paid 1,27,757/-

3. On the basis of information provided by the appellant and calculations as

above, a Show Cause Notice under F.No V.ST/11A-02/Yash/2021-22 dated ·

26.04.2021 was issued under Section 73(1A) of the Finance Act, 1994 (as

amended) by the Assistant Commissioner of CGST, Mehsana Division,

Gandhinagar Commissionerate, Ahmedabad wherein it was proposed to demand

and recover Service Tax amounting to Rs. 1,27,757/- under proviso to sub-section

(1) of Section 73 of the Finance Act, 1994 (FA,1994) alongwith interest under

0 Section 75 ofF.A, 1994. Further, penalties were proposed under Section 77(2) and

Section 78 of the F.A.1994.

0

4. The SCN was adjudicated vide the impugned order wherein :

o the demand of Service Tax amounting to Rs. 1,27,757/- (including Cess) for

the F.Y. 2017-18 (upto June-2017) was confirmed under Section 732)

alongwith interest under Section 75 of the Finance Act, 1994;

o penalty of Rs.10,000/- was imposed under Section 77(2) of the Finance Act,

1994; and penalty of Rs.1,27,757/- was imposed under Section 78 (1) of the

Finance Act, "I 994 with an option of reduced penalty under proviso to clause

(ii).

5. Being aggrieved with the impugned order, the appellant have preferred the

present appeal on following grounds :

(i) Out of the ·total turnover for the period April-June, 2017 amounting to Rs.

38,41,422/-, services of electric works contract amounting to Rs.10,59,023/

was provided to Mis ONGC Mehsana and Electrical Work services

amounting to Rs. 24,850/- was provided to BHEL- ONGC, Mehsana. Their

firm is a partnership firm, their services merit classification under 'service
. . .

portion in execution of works contract service by any individual' and the

service receivers are Body Corporates. Therefore, both these amounts are

eligible for service tax under 50% RCM basis in terms of Sr.No.9 of

Notification No. 30/2012-ST dated 20.06.2012 as amended. An amount of

Page 5 of 12



6
F.No. : GAPPL/COM/STP/2417/2022.

Rs.7,73,031/- was also required to be deducted as per Rule 2A (i) (c) of the

Service Tax (Determination of Value) Rules, 2006 being the value of

materials on which VAT was paid.

(ii) They have considered the turnover as per figures reflected in their Balance

Sheet and they have also submitted a reconciliation sheet wherein the

deductions discussed above are reflected. The amounts are also verifiable

from their ST-3 Returns for the period. However, these aspects were not

considered by the adjudicating authority in passing the impugned order.

Vide the reconciliation statement, they have submitted that during the

relevant period their Gross Income as per Balance Sheet was Rs. 38,41,422/

out of which an amount of Rs. 1,47,072/- was required to be deducted as

exempt under 50% RCM basis and an amount of Rs.7,89,730/- _ merits

deduction being the abatement admissible in terms of Rule 2A(i)(c) of the

Service Tax (Determination of Value) Rules, 2006. Therefore, the Net

Taxable Value comes to Rs. 29,04,620/- against which they have paid

Service Tax on the taxable value of Rs. 29,89,698/- as per their ST-3

Returns. Therefore no Service Tax becomes liable for recovery from them.

0

(iii) Further, they contended the invocation of extended period in the SCN and

the impugned order on grounds that EA-2000 Audit of the appellant was

conducted by the department for the relevant period and objections raised

vide the SCN were not covered by the objections raised by audit and the

appellants have filed their ST-3 Returns regularly. They also contended that

the adjudicating authority has . failed to discuss the ingredients to establish 0
the willful suppression on the part ofthe appellants.

(iv) In support oftheir all their contentions they relied the following citations:

s Hon'ble CESTAT, Bangalore in the case ofMicrofinish Valves Pvt.Ltd 

2019 (2) TMI 877;

Hon'ble CESTAT, New Delhi in the case ofMis Gannon Dunkerley &

Co. Ltd- (2020 (12) TMI 1096);

s Hon'ble CESTAT, New Delhi in case of Mis Rajcomp Info Services

Limited reported as - 2022 (4) TMI 563 - Cestat, New Delhi;

□ Hon'ble CESTAT, Ahmedabad in case ofPatel Labour Contractor P.Ltd 

2021 (4) TMI 811;
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F.No. : GAPPL/COM/STP/2417/2022.

s Hon'ble CESTAT, Chennai in the case of Vodafone Cellular Limited

reported as 2021 (10TMI 186.-t

s Hon'ble Gujarat High Court in the case of Mahadev Trading Co. Vs

Union of India - 2020-TIOL-1683-HC-AHM-GST.

s Hon'ble Allahabad High Court Sahibabad Printers Vs Additional

Commissioner CGST (Appeals) reported as 2020-TIOL-2164-HC-ALL

GST.

s Hon'ble Delhi High Court in case of Principal Commissioner Vs Shubham

Electricals, reported as 2016 (42) STRJ 312 (Del).

s Hon'ble Supreme Court in the case of Commissioner of C.Ex reported as

2007 (213) BLT 487 (SC) .

s Hon'ble Supreme Court in the case of Commissioner Vs Interchrome

Pvt.Ltd. [2004 (164) BLTA128 (SC)].

□ Hon'ble Supreme Court in the case of Continental Foundation Jt. Venture

Vs CCE, Chandigarh-I, 2007 (216) ELT 177 (SC).

□ Hon'ble CESTAT Bangalore in case of Mis Rolex Logistics Pvt.Ltd 
2009-2013-STR-147-(Tri.Bang.).

!J Hon'ble CESTAT New Delhi in the case of Mis Oriental Insurance

Company Limited -- 2021 (5) TMI 869.

e Hon'ble CESTAT Bangalore in the case ofYCH Logistics (India) Pvt.Ltd

Vs CCE & CST, Bangalore Service Tax-I- [2020 (3) TMI 809]

s Hon'ble CESTAT, Chandigarh in the case of MIs Satish Kumar

O Contractor Ltd. Vs CCE, Panchkula [2018 (3) TMI 1429].

6. Personal Hearing in the case was held on 09.01.2023. Shri Bishan R. Shah,

Chartered Accountant, appeared on behalf of the appellant. He reiterated the

submissions made in Appeal Memorandum.

...
7. I have carefully gone through the facts of the case and submissions made by

"

the appellant in the Appeal Memorandum as well as at the time of personal

hearing. I find that the issue to be decided in the instant appeal is whether the

demand of Service Tax amounting to Rs.1,27,757/- confirmed vide the impugned

order alongwith interest and penalty in the facts and circumstances of the case is

legal and proper or otherwise..The demand pertains to the period F.Y.2017-18

(April-June, 2017) .

Page 7 of 12
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F.No. : GAPPL/COM/STP/2417/2022.

8. It is observed that the appellants are a Proprietorship firm registered with the

Service Tax department and providing services by classifying them under

'Maintenance or Repair Service and Works Contract Service. However,

department had considered their services under 'Works Contract Service' and two

demands were issued to them for the period F.Y. 2007-08 to F.Y. 2011-12 and

F.Y.2012-13 to F.Y. 2016-17 as detailed in SCN. For the period .Y. 2017-18
(upto June, 2017), the SCN was issued after obtaining copies of Balance Sheet,

Profit and Loss Account, ST-3 Return, Income received from clients, Income tax

returns, Form 26AS and EA-2000 Audit Report from the appellant. The amount

shown in their books of accounts was considered as the taxable value for

calculating the service tax liability and the SCN was issued under Section 73(1A)

of the Finance Act, 1994. Further, the demand was confirmed vide the impugned

order under Section 73(2) of the Finance Act,1994 invoking the extended period of

limitation alongwith interest and penalties.

9. It is observed that the appellant have claimed exemption under Rule 2A(i)(c)

of the Service Tax (Determination of Value) Rules, 2006 being the value of

materials on which VATwas paid and also claimed benefit of 50%-RCM as per Sr.

No. 9 of Notification No. 30/2012-ST dated 20.06.2012, as amended. They have

submitted copies ofwork orders ofMehsana Municipality (letter dated 22.03.2016)

and Mis ONGC, Electrical Section, Mehsana (letter dated 21.04.2015 for the

period 2015-2018) evidencing the fact of maintenance works allotted to them by

these firms, who are Body Corporates. The copy of VAT return for the period

01.04.2017 to 30.06.2017 confirm that they have paid total VAT amounting to

Rs.78,530/- in respect of materials valued at Rs. 9,79,103/- procured by them for

carrying out their services.

9.1 I find that the appellant had filed their ST-3 returns for the relevant period

on 03.08.2017, wherein, they have classified their services under 'Works Contract

Service' and claimed partial reverse charge@ 50% under proviso to Section 68(2)

of the Finance Act,1994. They have further declared exemption under Sl.No.9 of

Notification No. 30/2012-ST dated 20.06.2012, as amended, and abatement vide

Sr.No. I of Notification No. 24/22012-ST dated 06.06.2012 [Service Tax

(Determination of Value) Rules, 2006]. They have declared a Gross Taxable

Amount ofRs. 39,26,500/- out of which they have claimed partial reverse charge

@ 50% on an amount of Rs. I 0,83,873/- and exemption of Rs. 9,36,802/-. They

Page 8of 12
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F.No.: GAPPL/COM/STP/2417/2022.

have paid service tax amounting to Rs. .4,33,507/- on net taxable value of Rs.

29,89,698/- under 'Works contract service'. Up6n comparing the figures of the ST

3 returns with the contentions of the appellant as discussed supra, I find that both

are identical, and; therefore, the appellants claim stands justified.

9.2 It is further observed that the ST-3 return was filed on 03.08.2017 and the

SCN was issued to the appellant on 26.04.2021 demanding an amount of

Rs.1,27,757/- under proviso to Section 73(1) of the Finance Act, 1994 after

receiving the copies of Balance Sheet, Profit and Loss Account, ST-3 Return,

Income received from clients, Income Tax returns, Form 26AS and EA-2000 Audit

Report of the appellant. It is further observed that the SCN was issued primarily

under section 73 (1A) of the Finance Act, 1994 w.r.t. two SCN's issued to the

appellant. Thereafter, the provisions of extended period was invoked under proviso

0 to Section 73 (1) of the Finance Act, 1994, which appears to be contradictory and

legally unsustainable. Therefore, the SCN in the case was issued arbitrarily without

considering the facts of the caseand is liable to be set aside on this ground only.

9 .3 From the documents submitted by the appellant, it is further observed that

EA-2000 Audit of the service tax records of the appellant was conducted for the

period April, 2013 to June, 2017 and Final Audit Report No. 1212/2018-19 FAR)

was issued on 26.02.2019. The observations drawn by the Audit in the FAR was

nowhere related to the allegations made in the SCN. It is also recorded in the

impugned order that all the documents i.e ST-3 Returns, Balance Sheet, Profit and

0 Loss Account, Income statement, Income Tax returns, Reconciliation statement,

Form 26AS and EA-200O FialAudit Report were available with the adjudicating

authority before passing the order. However, the adjudicating authority has failed

to appreciate the facts of the case and confirmed the demand raised vide the SCN

invoking the extended period of limitation. I find that the impugned order has been

issued arbitrarily and accordingly, is legally unsustainable.

10. The appellant have also contended that extended period of limitation cannot

be invoked in case of SCN issued under Section 73 (lA) of the Finance Act, 1994

(as amended). Section 73(1A) of the F.A., 1994 reads as under: .
(IA) Notwithstanding anything contained in sub-section (1) except the period of
thirty months of serving the notice for recovery of service tax), the Central Excise
Officer may serve, subsequent to any notice or notices served under that sub-
section, a statement, containing the details of service tax not levied or paid or
short levied or short paid or erroneously refunded for the subsequent period, on
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the person chargeable to service tax, then; service of such statement shall be
deemed to be service of notice on such person, subject to the condition that the
grounds relied upon for the subsequent period are same as are mentioned in the
earlier notices.

Plain reading of the above clearly brings out the fact that the statements/notices

issued · under this sub-section do not cover the extended period of 05 years (as

applicable). In view of the above, it appears that in respect of show cause notices

issued under Section 73 (lA) of the Finance Act, 1994 (as amended) extended

period of limitation can not be invoked.

10.1 In light of the above, I find that, in the instant case, the fact of filing ST-3

returns by the appellant being undisputed and the SCN being issued under Section

73 (1A) of the Finance Act, 1994 (as amended), the demand raised vide the SCN in

question invoking extended period of limitation is arbitrary. Therefore, in light of

the above discussions, I am of the considered view that, the demand of Service Tax

amounting to Rs. 1,27,757/- confinned vide the impugned order by way of

invocation of extended period of limitation is legally unsustainable and liable to be

set aside.

11. My views are supported by the following judicial pronouncements :

o The CESTAT Ahmedabad in the case of Patel Labour Contractor P Ltd Vs
C.S.T.-Service Tax -- Ahmedabad in Service Tax Appeal No. 10098 of2013 on
19.04.2021 reported ruled that:

4.2 As per thefacts in the present case theperiod ofdispute i.e. 2005-06 to 2009
10 and show cause notice was issued on 19.05.2011. It is also observed that the
appellant has filed their ST-3 return covering the period October 2009 to March
2009 on 27.04.2010. As per the aforesaidfacts the entire demand is beyond the
normal period andfalling under the extended period of limitation. As per the
above discussion andfindings which is supported by the various judgments on
limitation. The entire demand is time barred.

o The CESTAT Chennai in the case of Vodafone Cellular Limited Vs The
Commissioner ofGST &Central Excise, Coimbatore in Service Tax Appeal No.
42404f2013 on: 01.10.2021 decided that :

12. Coming to the issue oflimitation, wefind that in addition to thefact that the
appellants are regular assessees who have been fling ST-3 Returns, the
appellants have been issued show cause notices dated 22.09.2009 and
08.10.2010. This being the case,_it is notpossible to invoke extendedperiod by
alleging suppression offact with an intent to evade payment ofduty in respect of
show cause notices dated 14.10.2010 and 13.10.2011 ...
13. In view of the above, it is not possible for this Bench to hold that the
department is free to invoke extended period in the subsequent show cause
notices....

0

0
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o The Hon'ble Supreme Court in the case of ECE Industries Limited Vs
Commissioner of cent±al,Excise, New Delhi.,reported 2004 (164) E.L.T. 236
(S.C.) ruled that :

4.ln the case ofMis. P & B Pharmaceuticals (P) Ltd. v. Collector of Central
Excise reported in [2003 (2) SCALE 390], the question was whether the extended
period of limitation could be invoked where the Department has earlier issued
show cause notices in respect ofthe same subject-matter. It has been held that in
such circumstances, it could not be said that there was any wilful suppression or
mis-statement and that therefore, the extended period under Section I IA could.
not be invoked.
5.Jn our view, the principles laid down in above casefully apply here. As earlier
proceedings in respect ofsame subject matter were pending adjudication it could
not be said that there was any suppression and the extendedperiod under Section
l IA was not available

o The Hon 'ble Supreme Court in the case ofNizam Sugar Factory Vs Collector of
Central Excise, AP reported 2006 (197) E.L.T. 465 (S. C.) ruled that :

9. Allegation ofsuppression offacts against the appellant cannot be sustained.
When thefirst SCNwas issued all the relevantfacts were in the knowledge ofthe
authorities. Later on, while issuing the second and third show cause notices the
same/similar facts could not be taken as suppression offacts on the part ofthe
assessee as these facts were already in the knowledge of the authorities. We
agree with the view taken in the aforesaidjudgments and respectfullyfollowing
the same, hold that there was no suppression offacts on the part of the
assessee/appellant

In view of the discussions made hereinabove, the demand of Service Tax

0

amounting to Rs.1,27,757/- confirmed vide the impugned order invoking extended

period of limitation is legally unsustainable both on merits as well as on limitation

and is hereby set aside. As the demand fails to sustain, the question of interest and

penalty does not arise. The appeal filed by the appellant is allowed.

13. 3f)aairIa#are3@aarfazru5ulna@th4fgqrrarl
The appeal filed by the appellant stands disposed of in above terms.

a-=.,oA,o2%..
- [ t-I

(Akhilesh Kumar)
Commissioner (Appeals)
Date: 10March, 2023

A

(Somnath haudhary)
Superintendent(Appeals),
CGST, Ahmedabad.
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BY RPAD I SPEED POST

To
M/s. Yash Corporation,
2/B, Balkrishna Shopping Centre,
Opp. S.T.Workshop,
Mehsana-384002

Copy to:

1. The ChiefCommissioner, Central GST, Ahmedabad Zone .
..

2. The Principal Commissioner, CGST, Commissionerate - Gandhinagar.

3. The Assistant Commissioner, Central GST Division - Mehsana,

Commissionerate: Gandhinagar.

4. The Assistant Commissioner (System), CGST, Appeals, Ahmedabad. (for

uploading the OIA)

5.GaraFe.
6. P.A. File.

Page 12 of 12


